
... EDEN 

July 6, 2018 

Via US Mail Certified 

Zachary Long z.ack@kunde.J;Q!)J 
Kunde Family Winery 
9825 Sonoma Highway 
PO Box 639 
Kenwood, CA 95452 

Re: 60-Day Notice of Violations and In tent to File Suit Under the Federal Water 
Pollution Control Act ("Clean Water Act") 

To Officers, Directors, Operators, Property Owners and/or facility Managers of Kunde Family 
Winery: 

I am writing on behalf of Eden Environmental Citizen ' s Group (" EDEN" ) to give legal 
notice that EDEN intends to file a civil action against Kunde Family Winery ( .. Discharger" ) for 
violations of the Federal Clean Water Act ("CW A" or " Act") 33 U.S.C § 1251 e, seq., that 
EDEN believes are occurring at the Kunde Family Wineiy facility located at 9825 Sonoma 
Hjghway in Kenwood, California ( .. the Facility" or " the site"). 

EDEN is an environmental citizen 's group established under the laws of the State of 
California to protect, enhance, and assist in the restoration of all rivers, creeks, streams, wetlands, 
vernal pools, and tributaries of California., for the benefit of its ecosystems and communities. 

CWA section 505(b) requires that sixty {60) days prior to the initiation of a civil action 
under CWA section 505(a), a citizen must give notice of intent to file suit. 33 U.S.C. § 1365{b). 
Notice must be given to the alleged violator, the U.S. Environmental Protection Agency 
("EPA"), and the State in which the violations occur. 

As required by CWA section 505(b), this Notice of Violation and Intent to File Suit 
provides notice to the Discharger of the violations which have occurred and continue to occur at 
the Facility. After the expiration of sixty (60) days from the date of this Notice of Violation and 

2151 Salv;o Street #A2-319 
Tclephon<c 925-732-0960 • Concord, CA 94 S20 

Email: cdcncn,·a"tizcmfigmail.com 

60-Day Notice of Intent to Sue 
July 6, 2018 
Page J of 18 

protein fining agents such as gelatin and Isinglass, diatomaceous earth, silica gel, cultured 
yeast, and yeast nutrients). 

Information available to EDEN indicates that the Facility's industrial activities and 
associated materials are exposed to storm water, and that each of the substances listed on the 
EPA's Industrial Storm Water Fact Sheet is a potential source of pollutants at the Facility. 

B. The Affected Receiving Waters 

The Facility discharges into a municipal storm drain system, which then discharges to 
Sonoma Creek, which no"-"S to the San Pablo Bay and eventually to the San Francisco 
Bav/Pacific Ocean ("Rece1vine Wa•ers"). 

The San Francisco Bay is a water of the United States. The CW A requires that water 
bodies such as the San Francisco Bay meet water quality objectives that protect specific 
"beneficial uses." The Regional Water Board has issued the San Francisco Bay Basin Waler 
Quality Comrol Plan (" Basin Plan") to delineate those water quality objectives. 

The Basin Plan identifies the " Beneficial Uses" of water bodies in the region. The 
Beneficial Uses for the Receiving Waters downstream of the Facility include: commercial and 
sport fishing, estuarine habitat, fish migration, navigation, preservation of rare and endangered 
species, water contact and noncontact recreation, shellfish harvesting, fish spawning, and 
wi ldlife habitat. Contaminated storm water from the Facility adversely affects the water quality 
of the San Francisco Bay watershed and threatens the beneficial uses and ecosystem of this 
watershed. 

Furthermore, the San Francisco Bay is listed for water quality impairment on the most 
recent 303(d)-list for the fo llowing: chlordane; dichlorodiphenyltrichloroethane (DDT); dieldrin ; 
dioxin compounds (including 2,3,7,8- tetrachlorodiberu.o-pd1oxin); furan compounds; invasive 
species; mercury; polychlorinated biphenyls (PCBs); PCBs (dioxin- like); selenium, and trash. 

Polluted storm water and non-storm water discharges from industrial facilities , such as 
the Facility, contribute to the further degradation of already impaired surface waters, and harm 
aquatic dependent wildlife. 

Ill VJOIATIONSOFTHECLEANWATERACT AND GENERAL PERMIT 

A. Deficient SWPPP and Site Map 

The Discharger's current Storm Water Pollution Prevention Plan (" SWPPP") for the 
Facility is inadequate and fails to comply with the requirements of the General Permit as 
specified in Section X of Order No. 20 14-0057-DWQ, as follows : 
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Intent to File Suit, EDEN intends to tile suit in federal court against the Discharger under CWA 
section 505(a) for the violations described more fully below. 

I. TH E SPECIFIC ST ANDA RD, LIMITATION, OR ORDER VIOLA TED 

EDEN' s investigation of the Facility has uncovered significant, ongoing, and continuous 
violations of the CWA and the General Industrial Storm Water Permit issued by the State of 
California (NPDES General Permit No. CASOOOO0I [State Water Resources Control Board 
("SWRCB" )] Water Quality Order No. 92-12-DWQ, as amended by Order No. 97-03-DWQ 
("1997 Permit'') and by Order No. 2014-0057-DWQ ("2015 Permit") (collectively, the "General 
Permit"). 

lnformation available to EDEN, including documents obtained from CaJifomia EPA' s 
online Storm Water Multiple Application and Reporting Tracking System ("SMARTS") indicates 
that on or around June 2, I 998, the Discharger submitted a Notice of Intent ("NOi") to be 
authorized to discharge storm water from the Facility under the 1997 Permit. On or around June 
24 , 2015, the Discharger submitted an NOJ to be authorized to discharge storm water from the 
Facility under the 2015 Permit . The SWRCB approved the NOis, and the Discharger was assigned 
Waste Discharger Identification ("WDID") number 2 49JOl4063. 

As more fully described in Section m, below, EDEN alleges that in its operations of the 
Facility, the Discharger has committed ongoing violations of the substantive and procedural 
requirements of the Federal Clean Water Act, California Water Code §13377; the General Permit, 
the Regional Water Board Basin Plan, the California Toxics Rule (CTR) 40 C.F.R. § 131.38, and 
California Code of Regulations, Title 22, § 64431 . 

D. ll£E LOCATiON OF'THE ALLEGED VIOLATIONS 

The location of the point sources from which the pollutants identified in this Notice are 
discharged in violation of the CWA is Kunde Family Winery's permanent facility address of9825 
Sonoma Highway in Kenwood, California. 

The Kunde Family Wineiy facility is a wineiy. Facility Operations are covered under 
Standard Industrial Classification Code (SIC) 2084- Wines, Brandy and Brandy Spirits. 

According to the Facili ty 's SWPPP, industrial materials used at the Facility as part of 
the wine-mak ing process include sanitizing chemicals (Sodium Carbonate, Citric acid, 
Sodium percarbonate, sodium hypochlorite, liquid iodine, and chlorinated caustic cleaners) 
and wine additives (Potassium Carbonate, Tartaric Acid, Malic acid, Potassium bitartrate, 
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(a) The Site Map does not include the minimum requi red components for Site Maps as 
indicated in Section X.E of the General Permit, including: 

I) the flow direction of each drainage area; 
2) areas of soi l erosion; 
3) nearby water bodies such as rivers, lakes and creeks; 
4) locations of stonn water collection and conveyance systems associated 

discharge locations and direction of flow; 
5) sample locations if different than the identified discharge locations; 
6) locations and descriptions of structural control measures that affect 

industrial stonn water discharges , authorized NSWDs and/or run-on; 
7) idem;fication of .il l impervious areas of t.'1.e facility, includiug paved areas, 

buildings, covered storage areas or other roofed structures; and 
8) locations where materials are directly exposed to precipitation and the 

locations where identified significant spill s or leaks have occurred; 

(b) The SWPPP fails to discuss in specific detail Facility operations, including hours of 
operations (Section X.D.2.d); and does not adequately indicate the Facility name 
and contact information (Section X.A. I); 

(c) The SWPPP fails to include an adequate discussion of the Facility's receiving 
waters (Section XJ .B.6(e), Section X .G.2.ix) 

(d) The SWPPP fails to include an appropriate discussion of the Industrial Materials 
handled at the faci lity (Section X.F); 

{e) The SWPPP fails to include an adequate description of Potential Pollutant Sources 
and narrative assessment of all areas of industrial activity with potential industrial 
pollutant sources, including Industrial Processes, Material Handling and Storage 
Areas, Dust and Particulate Generating Activities, Significant Spills and Leaks, 
Non-Storm Water Discharges and Erodible Surfaces (Section X.G. I); 

(f) The SWPPP fails to include a narrative assessment of all areas of industrial activity 
with potential industrial pollutant sources, including the areas of the facility with 
likely sources of pollutants in storm water discharges and the pollutants likely to be 
present (Section X.G.2); 

{g) The Minimum Best Management Policies (BMPs) as indicated in the SWPPP are 
insufficient and do not comply with the minimum required categories as listed in 
the General Permit, which include Good Housekeeping, Preventive Maintenance, 
Spi ll and Leak Prevention and Response, Material Handling and Waste 
Management, Erosion and Sediment Controls, Employee Training Program and 
Quality Assurance and Record Keeping (Section X.H.1); 
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(h) The BMPs as identified in the SWPPP are inadequate to comply with the Best 
Available Technology ("BAT') and Best ConventionaJ Pollutant Control 
Technology ("BCT') requirements of the General Permit to reduce or prevent 
discharges of pollutants in the Facility's storm water discharge in a manner that 
reflects best industry practice, considering technologicaJ availability and economic 
practicability and achievability (Section X.H.2); 

(i) The SWPPP fails to include a BMP Summary Table summarizing each identified 
area of industrial activity, the associated industrial pollutant sources, the industrial 
pollutants and the BMPs being implemented (Section X.H.4 and X.H.5); 

(j) The SWPPP fails to include an appropriate Monitoring Implementation Plan that 
compons with the 2015 Permit, including a discussion of Visual Observations, 
Sampling and AnaJysis and Sampling Analysis Reporting (Section XI); 

(k) The SWPPP fails to include an appropriate discussion of drainage areas and Outfalls 
from which samples must be taken during Qualified Storm Events (Section XI); 

(I) The SWPPP fails to include the appropriate sampling parameters for the Facility 
(Table I, Section XI); and 

{m)The SWPPP fails to include in the SWPPP detailed infonnation about its Pollution 
Prevention Team (Section X.D); 

(n) The SWPPP fails to discuss the Annual Comprehensive Facility Compliance 
Evaluation (Section X.A.9) ; 

(b} The S\\-'PPP orrfrts"ihe date that it was initially prepared (Section X.A.10) ; 

(p) The SWPPP fails to include the date of each SWPPP Amendment (Section 
X.AI0); 

(q) The SWPPP is invalid because it was not certified and submitted by the Facility 's 
Legally Responsible Person. In fact, the SWPPP was not certified by anyone. 
Pursuant to Section XIl .K of the General Pennit, all Permit Registration 
Documents (PRDs), which includes SWPPPs, must be certified and submitted by 
a duly authorized Legally Responsible Person; 

Failure to develop or implement an adequate SWPPP is a violation of Sections IJ .B.4.f 
and X of the General Permit. 
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As of the date of this Notice, the Discharger has failed to upload into the SMARTS 
database system: 

a Two storm water sample analyses for the time period July I , 2015, through 
December 31, 2015. Qualified Storm Events occurred in the vicinity of the 
facility on at least the following relevant dates: I l fl/ 15, 11 /9/15, 11 / 15/ 15, 
11/24/15, 12/3/15, 12/10/ 15, 12/13/15, 12/ 18/ 15, 12/20/15, 12/24/ 15, and 
12/28/15; 

b. 

C. 

One stonn water sample anaJysis for the time period January I, 20 16, through 
June 30, 2016. One sample was collected on 4/22/16. Qualified Storm Events 
occnrred in the vici~ity of the facility on at least the following relevant dates : 
1/5/ 16, 1/ 13/16, 1/15/16, l/ 19ff6, 1/22/16.2/2/16. 2/17/16, 3/5/ 16, J/ 10/16 and 
J/20/ 16; 

One stonn water sample analysis for the time period July I , 20 I 6, through 
December 31, 2016. One sample was collected on 10/ 14/ 16. Qualified Stonn 
Events occurred in the vicinity of the facility on at least the following relevant 
dates: 10/14/16, 10/27/16, 10/30/16, 11 / 19/16, 11 /26/16, 12/8/ 16, 12/ 10/16, 
12/15/16, and 12123/16; 

d. Two storm water sample analyses for the time period July I, 2017, through 
December 31, 2017. Qualified Storm Events occurred in the vicin ity of the 
facilityonthefollowingrelevantdates : 10/ 19/ 17, 11 /4/ 17, 11 /8/17, 11/16/16, 
and 11/26/17; and 

e. Two storm water sample analyses for the time period January I , 2018, through 
June 30, 2018. Qualified Stonn Events occurred in the vicinity of the facility on 
at leastthe fo llowing relevant dates: 1/3/ 18, 1/5/ 18, 1/8/ 18, 1/22/18, 1/24/ 18, 
2128/18, 3/1/ 18, J / 12/ 18, J/20/18, J/24/ 18, 4/5/ 18, 4/1 Iii 8, and 4/ 16/ 18. 

Funher, the Discharger has not applied for or recei ved a No Exposure Certification 
(NEC) for the facility, pursuant to Section XVIl of the General Pennit. 

3. Failure to Collect Storm Water Run•Off Samples during Qualified Storm Events 

Pursuant to Section XlB. l of the General Pennit, a Qualified Storm Event (QSE) 1s a 
precipitation event that both produces a discharge for at least one drainage area and is preceded 
by 48 hours with no discharge from any drainage area 
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B. Failure to Develop, Implement antVor Revise an AdequaJe Monitoring and 
Reporting Program Pursuant /o·/he General Permit 

Section XI of the General Penn it requires Dischargers to develop and implement a stonn 
water monitoring and reporting program ("M&RP'') prior to conducting industriaJ activities 
Dischargers have an ongoing obligation to revise the M&RP as necessary to ensure compliance 
with the General Permit 

The objective of the M&RP is to detect and measure the concentrations of pollutants in a 
facility 's discharge, and to ensure compliance with the General Pennit 's Discharge Prohibitions, 
Effiuent Limitations, and Recei ving Water Limitations. An adequate M&RP ensures that BMPs 
are effectively reducing and/or eliminating pollutants at the Facility, and it must be evaluated and 
revised whenever appropriate to ensure compliance with the General Permit. 

I. Failure to Conduct Visual Observations 

Section XI(A) of the General Permit requires all Dischargers to conduct visual 
observations at least once each month, and sampling observations at the same time sampling 
occurs at a discharge location. 

Observations must document the presence of any floating and suspended material, oil and 
grease, discolorations, turbidity, odor and the source of any pollutants. Dischargers must 
document and maintain records of observations, observation dates, locations observed, and 
responses taken to reduce or prevent pollutants in storm water discharges. 

EDEN alleges that between July I, 2015, and the present, the Discharger has failed to 
conduct monthly and sampling visual observations pursuant to Section Xl(A) of the General 
Pemiit. 

2. Failure to Collect the Required Number of Storm Water Samples 

ln addition, EDEN alleges that the Discharger has failed to provide the Regional Water 
Board with the minimum number of annual documented results of facility run•off sampling as 
required under Sections XI .B.2 and XLB. 11 .a of Order No. 2014-0057.DWQ, in vio lation of 
the General Permit and the CW A. 

Section XI .B.2 of the General Pennit requires that aJI Dischargers collect and analyze 
storm water samples from two Qualifying Stonn Events (" QSEs") within the first half of each 
reporting year (July I to December 31 ), and two (2) QSEs within the second half of each 
reporting year (January I to June 30). 

Section XI.C.6.b provides that if samples are not collected pursuant to the General 
Permit, an explanation must be included in the Annual Report. 
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The Discharger's samples collected during fiscal year 2016•17 listed below are not in 
compliance with the General Permit because they were not collected during Qualified Storm 
Events as defined by the General Permit: 

Sam le Date SE Info 
2/9/17 Not a valid SE - fifth consecutive da of rainfall 
2/ 17/17 Not a valid SE - second consecutive da of rainfall 

4. Failure to Upload Storm Water Sample Analyses within 30 Days 

Section Xl.B. 11 .a of 1he General Permit requires Dischargers to submit all sampling and 
anal :i,tiCal results for all individual or Qualified Combined Samples via SMARTS within 30 days 
of obtaining all results for each sampling event 

The Discharger failed to upload into SMARTS the following sampling and analytical 
results pursuant to Section Xl.B.11 .a of the General Pennit: 

Date of Date Uploaded Length of Time 
Sample Date Laboratory into SMARTS Late 

Reoort 
10/31/14 11/26/14 6/5/15 6 months 
4nll5 4/17/15 6/5/15 I month 
4/22/16 5/5/ 16 6/6/17 I year 
10/ 14/ 16 10/28/16 6/6/17 7 months 
2/9/17 J/2/17 6/6/17 2 months 
2/19/ 17 J/ 13/17 6/6/17 2 months 

C Fab·i(ication o(Annual Reports Submitted to /he Regional WaJer Board 

Section XXI.L of the General Permit provides as fol lows: 

L . Certification 

Any person signing, certifying, and submitting documents under Section XXI.K aOOve 
shall make the following certification: 

·' t certify under penalty of law that this document and all Attachments were prepared 
under my din ... -ct1on or supervision in accordance with a system designed to assure that 
qualified personnel properly gather and e.valuate the information submitted. Based on my 
inquiry of the person or persons who manage the system or those persons directly 
responsible for gathering the information. to the best of my knowledge and belief, the 
information submitted is, trui.!, accurati.!, and complete. I am aware that there are 
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significant penalties for subnuttmg false mformation, including the 1l0Ss1bility of fine and 
imprisonment for knowing violations." 

Further, Section XXI.N of the General Permit provides as follows : 

N. Penalties for Falsification or Reports 

Clean Water Act section 309{c){4) provides that any person that knowingly makes any 
false material statement, representation, or certification in any record or other document 
submitted or required to be maintained under this General Permit, including reports or 
compliance or noncompliance shall upon conviction, be punished by a fine of not more 
than $10,000 or by imprisonment for not more than two years or by both. 

On June 27, 2016 and June 25, 2018, the Discharger submitted its Annual Reports for the 
Fiscal Years 2015-16 and 2017-20 18, respectively. These Reports were signed under penalty of 
law by Zachary Long. Mr. Long is the currently designated LegaJly Responsible Person ("LRP") 
for the Discharger. 

Mr. Long responded .. Yes" to Question No. 3 on both of the AnnuaJ Reports (" Did you 
sample the required number of Qualifying Storm Events during the reporting year for all 
discharge locations, in accordance with Section Xl.B?") However, as discussed above, the 
Discharger missed three required samples for the 2015-16 reporting year and failed to collect and 
analyze any storm water samples during the 2017-18 reporting year. 

Based on the foregoing, it is clear that Mr. Long made a false statement in the Facility' s 
2015-16 and 2017-18 Annual Reports when he indicated that the facility had collected samples 
according to Section Xl.B of the General Permit. 

D. De[,cieni BMP Implementation 

Sections LC, V.A and X.C. l.b of the General Permit require Dischargers to identify and 
implement minimum and advanced Best Management Practices ("BMPs") that comply with the 
Best Available Technology ("BAr') and Best Conventional Pollutant Control Technology 
("BCT') requirements of the General Permit to reduce or prevent discharges of pollutants in their 
storm water discharge in a manner that reflects best industry practice, considering technological 
availability and economic practicability and achievabi lity. 

EDEN alleges that the Discharger has been conducting industrial activities at the site 
without adequate BMPs to prevent resulting non-storm water discharges. Non-storm water 
discharges resulting from these activities are not from sources that are listed among the 
authorized non-storm water discharges in the General Permit, and thus are always prohibited. 
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measures that constitute BAT and BCT, in violation of the requirements of the lndustrial General 
Permit. EDEN alleges and notifies the Discharger that its storm water discharges from the 
Facility have consistently contained and continue to contain levels of pollutants that exceed 
Benchmark values as listed below. 

These allegations are based on the Facility's self-reported data submitted to the Regional 
Water Board. Self-monitoring reports under the Permit are deemed " conclusive evidence of an 
exceedance of a permit limitation." Sierra Club v. Union Oil. 813 F.2d 1480, 1492 (9th Cir. 
1988). 

The Discharger's ongoing discharges of storm water containing levels of pollutants above 
EPA Benchmark values and BAT- and BCT-based levels of control also demonstrate that it has 
not developed and implemented sufficient Best Management Practices (" BMPs"} anhe Facility. 
EPA Benchmarks are relevant to the inquiry as to whether a facility has implemented BMPs. 
[Cal. Sportfishing Pro/. Alliance v. River City Waste Recyclers. LLC (E.D.Cal . 2016) 205 
F.Supp.3d 1128; Baylceeper v. Kramer Metals, Inc. (CD.Cal . 2009) 6 19 F.Supp.2d 914, 925; 
Waterkeepers Northern California v. AG lndus1rial Mfg. inc. (9th Cir. 2004) 375 F.3d 913, 919 
(concentration levels in excess of EPA benchmarks are evidence supporting the citizen plaintiff's 
contention that defendant did not have appropriate BMPs to achieve BAT/BCT).] 

The Discharger's failure to develop and/or implement adequate BM.Ps and pollution 
controls to meet BAT and BCT at the Facility violates and will continue to violate the CWA and 
the Industrial General Permit each and every day the Facility discharges storm water without 
meeting BAT and BCT. 

2. Discharges in Excess of Receiving Water Limitations 

ln addition to employing technology based effiuent limitations, the lndustrial General 
Permit requires di$Chargers to comply with Receiving Water Limitations. Receiving Water 
Limitation found in Section Vl{B) of the General Permit prohibits storm water discharges and 
authorized non-stonn water discharges to surface water that adversely impact human health or 
the environment. 

Discharges that contain pollutants in concentrations that exceed levels knbwn to 
adversely impact aquatic species and the environment also constitute violations of the General 
Permit Receiving Water Limitation. 

Applicable Water Quality Standards ("WQS") are set forth in the California Toxics Rule 
("CTR") and the RegionaJ Basin Plan. Exceedances ofWQS are violations of the lndustrial 
General Permit, the CTR, and the Basin Plan. Industrial storm water discharges must strictly 
comply with WQS, including those criteria listed in the applicable Basin Plan. (See Defenders of 
Wildlife v. Browner, 191 F.3d I I 59, I 166-67 (9th Cir. 1999).) 
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The Discharger's fai lure to develop and/or implement adequate BMPs and pollution 
controls to meet BAT and BCT at the Facility violates and will continue to violate the CWA and 
the Industrial General Permit each and every day the Facility discharges storm water without 
meeting BAT and BCT. 

E. , Discharges In Violation of the Genatd Permit 

Except 3S authorized by Special Conditions of the General Permit, Dischar&e Prohibition 
lll(B) prohibits permittees from discharging materials other than storm water (non-storm water 
discharges) either directly or indirectly to waters of the United States. Unauthorized non-storm 
water discharges must be either eliminated pr permitted by a separate NPDES permit. 

lnformation avai lable to EDEN (including its review of publicly available storm water 
data, and the Facility 's EPA and Basin Plan Benchmark exceedances noted herein) indicates that 
unauthorized non-storm water _discharges occur at the Facility due to inadequate BMP 
development and/or implementation necessary to prevent these discharges. 

EDEN alleges that the Discharger has discharged storm water containing excessive levels 
of pol lutan ts from the Facility to its Receiving Waters during at least every significant local rain 
event over 0. 1 inches in the last five (5) years. 

EDEN hereby puts the Discharger on notice that each time the Facility discharges 
prohibited non-storm water in violation of Discharge Prohibition ID.B of the General Permit is a 
separate and distinct violation of the General Permit and Section 30l(a) of the Clean Water Act, 
33 U.S.C § 131 l(a). 

I . Discharges in Excess of Technology-Based Effiuent Limitations 

The Industri al General Permit includes technology-based effluent limitations, which 
prohibit the discharge of pollutants from the Facil ity in concentrations above the level 
commensurate with the application of best available technology economically achievable 
("BAT') for toxic pollutants and best conventional pollutant control technology ("BCT') for 
conventional pollutants. (General Permit, Section X.H.) 

The EPA has published Benchmark values set at the maximum pollutant concentration 
leve ls present if an industrial facility is employing BAT and BCT, as listed in Table 2 of the 
Genera] Permit. The General Permit includes "Numeric Action Levels" ("NALs") derived from 
these Benchmark values ; however, the NALs do not represent technology-based criteria relevant 
to determining whether an industrial facility has implemented BMPs that achieve BAT/BCT. 
(General Permit, Section l.M. (Finding 62)). 

The Discharger' s exceedances of Benchmark values over the last three (3) years, 
identified in the table listed below, indicate that it has failed and is failing to employ 
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The Basin Plan establishes WQS for the San Francisco Bay and its tributaries, including 
but not limited to the following: 

• Waters shall not contain substances in concentrations that result in the deposition of 
material that cause nuisance or adversely affect beneficial uses. 

• Waters shall not contain suspended material in concentrations that cause nuisance or 
adversely affect beneficial uses. 

• Waters shall be free of changes in turbidity that cause nuisance or adversely affect 
beneficial uses. 

All waters shall be maintairn-d free of toxic substances in concentrations that are lethal 
to or that produce other detrimental responses.in aquatic organisms. 

• Surface waters shall not contain concentrations of chemicaJ constituents in amounts that 
adversely affect any designated beneficial use. 

ln formation ava.ilable to EDEN indicates that the Facility's storm water discharges 
contain elevated concentrations of specific pollutants, as listed below. These polluted 
discharges can be acutely toxic and/or have sub-lethal impacts on the avian and aquatic wildlife 
in the Receiving Waters. Discharges of elevated concentrations of pollutants in the storm water 
from the Facility also adversely impact human health. These harmful discharges from the 
Facility are violations of the General Permit Receiving Water Limitation. 

Further, EDEN puts the Discharger on notice that the Receiving Water Limitations are 
independent requirements that must be complied with, and that carrying out the process triggered 
by exceedances of the NA.Ls listed at Table 2 of the General Permit does not amount to 
compliance with the Receiving Water Limitations. The NALs do not represent water quality
based criteria relevant to determining whether an industrial facility has caused or contributed to 
an exceedance of a WQS, or whether it is causing adverse impacts to human heaJth or the 
environment. 

Section XX.B. of the General Permit provides th"at when a facility's industrial storm 
water discharges and/or authorized NSWDs are determined to contain pollutants that are in 
violation of Receiving Water Limitations contained in Section VI. the Discharger must conduct a 
facility evaluation' to identify pol lutant source(s) within the facility that are associated with 
industrial activity and whether the BMPs described in the SWPPP have been properly 
implemented, assess its current SWPPP and certify via SMARTS any additionaJ BMPs identified 
which are necessary in order meet the Receiving Water Limitations. 

EDEN alleges that from at least October 31 , 2014, to the present, the Discharger has been 
in violation of the Receiving Water Limitations provision of Section VI of the General Permit as 
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evidenced by its exceedances of the applicable Water Quality Standards set forth in the Regional 
Basin Plan. indicated below. 

Further. the Discharger has fai led comply with Section XX.B of the General Permit. 
Failure to comply with the additional Water Quality-Based Corrective Action requirements listed 
in Section XX.Bis an additional violation of the General Permit . 

The following discharges of pollutants from the Faci li ty have violated Discharge 
Prohibitions and Receiving Water Limitations of the Gene ral Permit and are evidence of ongoing 
violations of Effluent Limitations: 

Sample 
Collection 
Date 

10/31/14 
North 

10/31/14 
South 

4/7/15 
North 

4/22/16 
North 

4/22/16 
South 

4/22/lG 
South 

FY 
2015-16 
Averages 

10/14/16 
North 

10/14/16 
South 

Parameter Unit Sample 
Analysis 
Resull 

2014-2015 Reportine Year 
Specific Conductance umhos/ 1200 

cm 
Specific Conductance umhos/ 1300 

cm 
Specific Conductance umhos/ 920 

cm 

2015-2016 Reporting Year 
Specific Conductance umhos/ 640 

cm 
Specific Conductance umhos/ 1100 

cm 
TSS mg/L 340 

TSS(Level I\ ml!.IL 186 
Specific Conductance umhos/ 870 

cm 

2016-2017 Reporting Year 

Specific Conductance umhos/ 320 
cm 

Specific Conductance umhos/ 3200 
cm 

EPA BASIN 
Benchmark PLAN 
NAL average/ Benchmark 
ins tantaneous NALvalue 
VaJue 

200 umhos/cm 900 
umhos/cm 

200umhos/cm 900 
umhos/cm 

200 umhos/c m 900 
umhos/cm 

200 umhos/cm 900 
umhos/cm 

200 umhos/cm 900 
umho~/cm 

100/400 n/a 

IOOme/1 n/a 
200 umhos/cm 900 

umhos/cm 

200 umhos/cm 900 
umhos/cm 

200 umhos/cm 900 
umhos/cm 
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also requires the QlSP's identification number, name, and contact information (te lephone 
number, e-mail address) no later than January I fo llowing commencement of Level I 
status. 

A Discharger's Level I status for a parameter will return to Baseline status if a Level I 
ERA Report has been completed. all identified additional BMPs have been implemented, and 
results from four (4) consecuti ve qualified storm events that were sampled subsequent to BMP 
implementation indicate no additional NAL exceedances for that parameter. A Discharger will 
enter Level 2 status if there is an NAL exceedance of the same parameter occurring during the 
time the discharger is in Level I status. 

Failure to Submit l&vel I ERA Report 

Based on the sample data summarized above, the Facility exceeded the EPA Benchmark 
NAL for Total Suspended Solids (TSS) for the Fiscal Year 2015-16. These results elevated the 
Discharger to Level I Status fo r those parameters on July I, 2016, pursuant to Section Xrt.C -
Exceedance Response Actions of the Genera] Permit. 

Pursuant to Section XII(C)(2) of the General Permit, the Facility was required to have a 
QISP conduct an evaluation of the Facility by October I, 2016, and to upload an adequate Level 
1 ERA Report on or before January I, 2017. 

As of the date of this Notice, EDEN al leges that the Discharger has failed to conduct a 
Level I status eva1uarion and has also fai led to submit a Level I ERA report by uploading it into 
the SMAR TS system, 

Every day the Discharger conducts operations at the Facility without conducting an 
adequate Level l status evaluation, and/or without submitting an adequate Level I ERA Report 
is a separate and distinct violation of the Genera] Permit and Section 30I(a) of the Clean Water 
Act, 33 U.S.C. §131 l(a). 

The Discharger has been in daily and continuous violation of the General Permit 's Level 
I status ERA evaluation requirement every day s ince October I, 2016. The Discharger and 
Property Owner have been in dai ly and continuous violation of the General Permit for failing to 
submit an adequate Level I ERA Report every day s ince January I, 20 17 These violations are 
ongoing, and EDEN will include additional violations when information becomes avai lable. 

The Discharger may have had other violations that can only be fully identified and 
documented once discovery and investigation have been completed. Hence, to the extent possible, 
EDEN includes such violations in this Notice and reserves the right to amend this Notice, if 
necessary, to include such further violations in future legal proceedings. 
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Sample Parameter Unit Sample EPA BASIN 7 
Collection Analysis Benchmark PLAN I Date Result NAL average/ Benchmark 

instantaneous NALvalue 
Value 

2/9/17 I TSS mg/L 190 100/400 n/a 
South I 

FY Specific Conductance umhos/ 
2016-17 cm 

Avera2e, I TSS (Level 2) mg/I_ 

F. Failure lo C omply with Level 1 Es:ceedance Response Action Requirements 

As of July I , 2015, the date the current General Permit became effective, all Dischargers 
were in ''Baseline status" for all parameters listed in Table 2 of the Permit. (General Permit, 
Section Xll(B). 

Pursuant to Section XU(C) of the General Permit, a Discharger's Baseline status for any 
given parameter changes to " Level I status" if sampling results indicate either an annual average 
or instantaneous NAL exceedance for that same parameter. 

Level I status commences on July I following th e Reporting Year during which the 
exceedance(s) occurred, and the Discharger enters the Exceedance Response Action ("ERA .. ) 
process . The ERA process requires the discharger to conduct a Level I ERA Evaluation, with 
the assistance ofa Qualified Industrial Storm Water Practitioner ("QISP"), of the industrial 
pollutant sources at the Facility that are or may be related to th e NAL exceedance(s), by October 
I fol lowing commencement of Level I status. 

The Level I ERA Evaluation must include the identification of the corresponding BMPs 
in the SWPPP, as well as any additional BMPs and SWPPP revisions necessary to prevent future 
NAL exceedances and to comply with the requirements of the General Permit. 

Based upon the Level I ERA Evaluation, the Discharger is required to, as soon as 
practicab le, but no later than January I fo llowing commencement of Level I status, prepare a 
Level I ERA Repon, (Sec1ion Xll(C)(2)). The Level I Repon must be prepared by a QISP 
and include a summary of the Level I ERA Evaluation, a detailed description of the necessary 
SWPPP revisions, and any additional BMPs for each parameter that exceeded an NAL. 

The SWPPP revisions and additional BMP development and implementation must also 
be completed by January I , and the Level I status discharger is required to submit via SMARTs 
the Level I ERA Report certifying that the Level I ERA Evaluation has been conducted, and 
necessary SWPPP revisions and BMP implementation has been completed. The certification 
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The vio lations discussed herein are derived from eye witness reports and records publicly 
available. These violations are continuing. 

IV, lllE PER.SON OR PERSONS RESPONSIBLE FOR 1llE VIOLATIONS 

The entities respons ible for the a lleged violations are Kunde Family Winery, as well as 
employees of the Discharger respons ible for compliance with the CW A. 

V, THE DATE, DATES, OR R EASONABLE RANG E OF DATES OF THE 
VIOLATIONS 

TJ,e range of dutes covered by this 60-day Notice is from at ie~t Oct::>kr 3 .i, 20 :4, to tii~ 
date of th is Notice. EDEN may from time to rime update this Notice to include all violat ions which 
may occur after the range of dates covered by thi s Notice. Some of the violations are continuous 
in nature; therefore, each day constitutes a violation. 

Vl CO1"TACTINFORMATION 

The entity giving thi s 60-day Notice is Eden Environmental C11izen ' s Group (" EDEN") 

Aiden Sanchez 
EDEN ENVIRONMENTAL CITIZEN' S GROUP 
2151 Salvio Street #A2-3 I 9 
Concord, CA 94520 
Telephone: (925) 732-0960 
Email : Edenen vc itizens@gmail .com (emai led correspondence is preferred) 

EDEN has retained counse l in this maner as fo llows: 

CRAIG A BRANDT 
Attorney at Law 
5354 James Avenue 
Oakland CA, 94618 
Telephone: (510)60 1-1 309 
Email : cra1gabrai1d!@att.net 

To ensure proper response to this Notice, all communications should be addressed to 
EDEN's legal counsel, Mr. Craig A. Brandt. 



.. 
.. 
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VII. RELIEF SOUG HT FOR VIOLATIONS OF THE CLEAN WATER ACT 

As discussed herein, the Facility's discharge of pollutants degrades water quaJity and 
harms aquatic life in the Receiving Waters. Members of EDEN live, work, and/or recreate near 
the Receiving Waters. For example, EDEN members use and enjoy the Receiving Waters for 
fishing, boating. swimming, hiking, biking, bird watching, picnicking, viewing wildlife, and/or 
engaging in scientific study. The unlawful discharge of pollutants from the Facility impairs each 
of these uses. 

Further, the Facility's discharges of polluted storm water and non-storm water are 
ongoing and continuous. As a result, the interests of EDEN's members have been, are being, and 
will continue to be adversely affected by the failure of the Discharger to comply with the General 
Permit and the Clean Water Act. 

CWA §§ 505(aXI) and 50S(f) provide for citizen enforcement actions against any 
.. person," including individuals, corporations, or partnerships, for violations of NPDES permit 
requirements and for un-permitted discharges of pollutants. 33 U.S.C. §§ 1365(a)(I) and (I), 
§1362(5). 

Pursuantto Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and the 
Adjustment of Civil Monetary Penalties for Inflation, 40 C.F.R. § 19.4, each separate violation of 
the Clean Water Act subjects the violator to a penalty for all violations occurring during the 
period commencing five (5) years prior to the date of the Notice Letter. These provisions of law 
authorize civi l penalties of $37,500.00 per day per violation for all Clean Water Act violations 
after January 12, 2009, and SS 1,570.00 per day per violation for violations that occurred after 
November 2, 2015. 

ln addition to ci\"il penalties, EDEN will Se.el injl!flcllve relief p1evenling further 
v10lat1ons of the Clean Water Act pursuant to Sections 505(a) and (dj, 33 U.S.C. § 136::>(a) ai1d 

(d), declaratory relief, and such other relief as permitted by law. Lastly, pursuant to Section 
505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), EDEN will seek to recover its litigation 
costs, including attorneys ' and experts' fees. 

VIII. CONCLUSION 

The CWA specifically provides a 60-day notice period to promote resolution of disputes. 
EDEN encourages the Discharger or its counsel to contact EDEN's counsel within 20 days of 
receipt of this Notice to initiate a discussion regarding the violations detailed herein. 
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During the 60-day notice period, EDEN is willing to discuss effective remedies for the 
violations; however, if the Discharger wishes to pursue such discussions in the absence of 
litigation, it is suggested those discussions be initiated soon so that they may be completed before 
the end of the 60-day notice period. EDEN reserves the right to file a lawsuit if discussions are 
continuing when the notice period ends. 

Very truly yours, 

AlDEN SANCHEZ 
Eden Environmental Citizen's Group 

Copies to: 

Administrator 
U.S. En\'ironmental Protection Agency 
1200 Pcnnsyl\'ania A\'enue, N.W. 
Washington, D.C. 20460 

Executive Director 
State Water Resourc.cs Control Board 
P.O. Box JOO 
Rosc\'illc, CA 95812-0100 

Jeff Sessions, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsyh·ania Avenue, N.W. 
Washington, DC 20530-0001 

Reg10nal Admmtstrator 
U.S. EPA1- Region 9 
75 Hawthorne Street 
San Francisco, CA, 94105 

Executive Director 
San Francisco Bay Regional Water Quality 
Board 
15\5 Clay Street. Suite 1400 
Oakland, CA 9-1612 




